[ FILED™ ]

FEB 0 5 2001
UNITED STATES BANKRUPTCY COTIRT

MIDDLE DISTRICT OF ALABAMA | mmucwm y

Inme Case No. 01-239-WERS
Chapter 13

MARSHALL BRISKEY,
Debtor,

ORDER DENYING MOTION TO RELEASE GARNISIIMENT AND
DENYING MOTION FOR EXTENSION OF TIME TO REGIN

MAKING PAYMENTS UNDER CHAPTER 13 PLAN

‘Thas Chapter 13 case is before the Court upon two separate motions filed the Dehtor: (1)

Motion for Release of Gamnishrment {Doc. 7} and (2) the Deblor™s Motion to Hxtend Time 1o
Begin Chapter 13 Payments. (Doc. 9). For the reasons set forth below, both motions are
DENIED.
I. FACTS

On December 22, 2000, the Statc of Alabama, Deparoment of Revenue issued
gamishment process against the Debtor’s earnings with his employer.! On January 12, 2001, the
Debtor filed a petition pursuant 10 Chapter 13 of the Bankruptey Code in this Court, The Debter
filed Schedules of his assets and liabilities and # Statement of Financial Affairs with his petition
together with a matrix. The Schedules did not list the Debior’s indebledness to the State of
Alabatna and the Statement of Financial Alfuirs did not report that any wages had been seized.

in addition, the Alabama Department of Reventue is not listed on the mailing matdx which was

! The Debtor did not provide copies of the process bur instead described the process in
his motion. Whether the process in question is m fact 2 gamnishment, a levy or an attachmen
cannot be determined with any degree of precision. For the purposes of this decision, the (ot
will accepl the Deblor’s characterization of the process.

? The Debtor’s ligbility for taxes owing to the Statc of Alabama should have been listed
on Schedule E and the garnishment should have been reported in the answer to Question 4b on
the Staterment of Tinancial A flairs.



Mled with the petition and other papers. Shoruy afier a bankruptey case is filed, a notice of
commencemgnt of the case is sent to all creditors. Necodless to say, a creditor who is nol listed on
the matrix does not receive notice of the commencement of a bankruplcy case from the Court,
Sec Mitchell Construction Co., lng. v. Smith

re Smith). 180 3.R. 311, 313 n. 5 (Bankr. N1,

Ga. 1995)(describing mechanics of filing schedules and the mailing matrix at the beginning of g
Chapter 13 casc).

On January 22, 2001, the Debior filed the two motions desetibed above together with
amended schedules and an Amended Chapeer 13 Plan. When a debtor amends his schedules, he
15 required to give notiee to any entity affected by the amendiment. Fen, R, Baxkgr. P, 1009(u1),
The Debtor filed Certificates of Service which reflect that motions were served upon the Statc of
Alabama, however, it does not appear that the amended schedules were scrved as required by
Rule 100%(a). The record does not reflect that the Debior made any aftempt to pur the State of
Alabama on notice of his bankmptey Hling prior to January 22, 2001, when he filed and sorved

the Two motions in question.

A MOTION TO RELEASE GARNISTIMENT
The [iling of the Chapter 13 petition in this case pave rise, by operation of law, to an
tulomatic stay which stays almost all actions to collecl preexisting indebtedness, including
garnishment proceedings. 11 ULS.C. § 362(a).” Tt is not nocessary that the Debtor or the Comt
luke any affirmative action, such as entering a specilic order, to give rise o the automatic stay as

ihe ling of the petition gives rise to the automatic stay. The aulomatic stay is intended tn stop

P11 11.8.C. Section 362(a) provides, in patt, that “a petition filed under section 301 . ..
operates as a slay, applicable to all entitiss.™”



virtually all collection cfforts and it is inlended to operate sutomaricatly, Which, not
coincidentally, is why it is called the automatic stay. The autoratic stay is “onc ol the
fundamental debtor protections provided by bankruptey laws.” Midlantic National Bank +. New
Jersey Ilept. of Environmental Protection, 474 11.5. 494, 503, 106 8.CL. 755, 761 {198} quoting
S.Rep. No. 989. 95™ Cong.. 2d$ess. 54 (1978); H.R.Rep. No. 595, 95" Cong., 1¥ Sess. 340
{1977)). The provisions of this section execute by operalion of law. Actions taken I vielation

ol the automatic stay arc void ab, initio. In re Albany Parthers, 749 F.2d 670, 675 (11" Cir,

1984 ); Bory-W; ceeptance Corp. v. Hatl, 685 F.2d 1306, 1308 (11" Cir. 19827, The
automatic stay 1s neecssary o permit the debtor breathing space so that he may rsorganizc his
affairs, free from the harassment of wage garnishments, forcelosure proceedings and
repossessions. The scope of the antomartie slay is necessarily broad so that debtors may
recrganize their affairs in an orderly and equitable fashion.

In a garnishment proceeding, no amounts should be acized or withheld from the Debtor’s
wages atter the filing of a bankruptey petition. It 1s clear bevond all doubl that garnishing
creditors are required to lake all necessary action o release their gamishmenes in order to
implement the autematic stay, upon recetving notice of a bankruptey filing, This is true even if
the garnishment process became effcctive prior to the date of the bankrupicy fil.ing and did nol, &l
the: dimes it first became effective, violate the automatic stay. Indeed, the creditor musi not only
cease from taking any affirmative action which would violate the aulomuatic stay, it must also
lake all necessary affirmative action to stop procecdings which are in violation of the automatic
stay. 3eeg In e Johnson, 253 B.R. 857, 861 (Bankr. 8.1, Ohio 20000 aclual damages in the

amount of $6,669.00, damages for emotional disiress in the amount of $1.000.00 and punitive

[FF]



damages in the amount of $1,000.00 imposed jointly against ereditor and creditor’s lawyer who
failed o 1eke affinmative steps to release a parnishmenty, In re Banks, 253 B.R. 235 (Bankr. E.D.
Mich, 2000} ianorance of law no excuse; real estate company who failed Lo vacate a writ of
restitution :nd stop eviction after receipt of notice of bankruptey filing held liable lor dumages);
I re Manuocl, 212 B.R. 317, 518 (Bankr. E.D. Va. 1997 ereditor and its lawyor who refused 1o
take affirmative steps lo release a garnishment after reccipt of notice of bankmptey 1iling
requited 1o pay debtor’s attorney fees): In re Mimg, 209 B.R. 746, 748 (Bankr. M. Fla.

1997 ereditor under alfirmative duty to releasc gamishment);, Inre Timbs. 178 B.R. 9%9. 496
{Banks. E.I}. Tenn. 1994 ) punitive damages in the amount o $5,000 impesed against lawver who
failed to lake affirmative steps t0 vacate garnishment proceeding after reevipt of notice of
bankruptey filing); Ledford v. Tiedge {In re Sams}, 106 B.R. 485, 490 (3ank. 8.1. Ohio
1989])(rejected creditor’s argumend ax absurd that they did not have afirmative duty to vacate
process); In re Dungey, 99 B.R. 814, §16-17 (Bankr. 812, Ohio 1989 creditor under affirmative
duly to release parnishment, damages and attorney’s fees awarded to debtor); Michel] v. Quality

Flarm Scrvices. Ing

In re Mitchell), 66 B.R. 73, 75 (Rapkr. S.D. Ohio 1986)(rejected eredilor’s
contention that 11 did not have an affirmative duly o stop garnishment which was eVective prior
to petition and awarded attorney’s fees to debtor); Inxe Pody, 42 B.R. 570, 574 (Bankr. N.D. Ala.
1984 )creditor who would not release garnishment after receipt of notice of bankruptey filing was

in violation of automatic stay and held liable for damages and allomey's fees); Elder v. Citv of

Thomasville, Georgia {In re Elder). 12 B.R. 491, 494 (Bankr. M.D. Ga. 1981){creditor under

aifirmarive duty to stop ‘downhill snowwballing of a continuing garnishment’ .,



The Debtor’s resort to a “Motion for Release of Gamishmem™ in the first instance,
without making an attempt 1o resolve the matter without the Court’s intervention is inappropriate
[or at least four reasons. First, the Debtor™s motion asks the Court lo order o creditor to do
nothing more than that which the |aw already requires it to do. In other words, the Debtor is
asking, ihe Courl lor what should in almost all cases be a wholly supuriluous erder. T s expected
that creditors will promptly comply with the automatic stay as soon as they reccive knowledge of
4 bankruptey filing. Seceond, it undermines the efficacy of the aulomatic stay to file such motions
in & routine, kace-jerk, lashion. The operation of the automatic stay is both broad and powerful.
It the vast majority of cases there should be no dispute as to its application. When there is ne
dispute as to the proper application of the automatic stay, all involved parties should take ihe
necessary action withoul st seeking the intervention of the banksupiey court. The power and
the efficacy of the automatic stay 13 undermined when routine and unnecessary motions such as
this are made. Third, motions such as this waste scarce judicial resources, Over 7,000 cascs
were filed [n this District alone last year. Many of the debtors who [ile bankruptey petitions have
had collection suits and garnishment proceedings brought against them. Upon receipt of notice
of a bankrupley [iling, creditors should voluntarily and immediately cease all colleetion efforts
and do what 15 necessary to restore the debtor to the stams quo. For example, wages garmished
allcr ihe dale of the filing of a bankrupicy petition should be prompily retuened 4o the debtor
without the neccssity of a courl order. Fourth, motions to relcase gamishments such as (his,
when filed on a routine basis, may create a lalse impression among crediiors and emplovers as o
the scope and opcration of the automatic stay. Such motions may give the incorreet imprassion

that a creditor is fice fo confinue to violate the automatic stay until such time as a baskrupley



court enters an order specifically directed to the conduct in question. Creditors who take such &
position in the foture will be subject Lo sanclions. As the cases cited above make clear, creditors
who do not volantarily take action to comply with the amomatic stay may, as a resull, pay
attormey's fees and damages.

When a garnishment proceeding is pending at the ime a bankrupicy petition is filed, the
deblor or his counsel should make a reasonable atternpt to communicale will the creditor by
giving notice of the bankruptey filing and requesting that action be taken to release the
gurmishment. The Notice of Commencement of Case which is scnt out by the Courl is sulficient
to do this, however, the delay mvolved may make it advisable that debtor’s counscl make direet
contact on his own, While the speeific means of such a communication may vary depending
upon the [acts of be mdividual case, a faxed letter with a file-stamped copy of the petition and a
copy of the offending process should, in almost any sttuation, be sufficient to pul a creditor on
notice that zetion must be taken to relzase the parnishment. Inthe event that a creditor docs not
lake the necessary action, within a reasonable period of time, the debtor may move the
Bankrupicy Court for an appropriate order seeking damages, attomey’s fzes and. il appropriate,
punitive ¢amages. Any such motion should set out with particulurily the actions taken by the
debtor, or his counsel, and document the results. For example, a copy of a pay stub rellecting a
deduction for a wage garnishment following an appropriate leticr sent by debtor’s counsel giving
notice ol'a bankruptey filing would be powerlul evidence that a creditor has willlully violatad the
allnmatic stay.

The undersigned is aware that this is a departure from 2 practice which has bean in

existence in this District for many years, "Lhe case load in this Court has muliiphicd in recent



years, making the wssuanee ol individuad orders releasing gamishment increasingly burdenzome
upon the Court. Moreever, the Bankruptey Code has now been in effect for over twenty veats
and 11 1% bolh unmecessary as well as inefficient to follow what was undeubtedly the practice
under the Bankruptcy Act of 1898. As the cases cited above make clear, it simply is not
necossary 1o obtain an individual bankruptey cowrt order to release cach garnishment for each
debtor, Crediors, or their lawyers, commit willful violations of the avtomalic stay when they fail
ke promptly release a garnishment and may be sanctioned as the equities of each individual case
may diclate. For these reasons, the Debtor’s Motion 10 Release Gamiskmenl is DENIED,
without prejudice. In the eveni the credilor fails to head the automatic stay, the Debtor may file a

motion [or sanctions and attorney’ s fees.

B. MOTION TO DEFER CHAPTER 13 PLAN PAVMENTS
A Debtor is required 0 begin making payments on his proposed plan within 30 days of

the date the plan is filed. 11 U.8.C. § 1326{a). The Debtor herc sceks an extension of time 10
begin muking payments duc to the pending gamishment. The Debtor’s motion does not actually
allege that any amounis have been withheld from the Deblor’s wages, only that the provesy has
been issued. In addition, he did not submit any documentary proof in support of his motion.
Specifically. the Debtor did not submit copies of any gamishment process or a pay stub reflecting
the [acl that any amouis have, in fact, been withheld from his wages. |f any amounts have, in

fact, been withheld from the Debtor’s wages, any delay in obtaining a release of the garnishment

is solely attributable to the Debtor.




1f the Court were to grant the Debtor’s mortion to delay payments under the Chapter 13
Plan, 1t would reward the Deblor for his lack of diligence and undercut the Bankrupicy Codc's
policy that Chapter 13 payments begin prompily. The Deblor should have properly scheduled the
State of Alabarna in the Schedules and the Siatement of Financial Affairs and should have
promptly requested that the State release its garnishment upon his wages. By actine in such a
lastuom, the Deblor is nnmecessarily delaying proccedings in this Chapier 13 case.

[t the Debtor tollows the procedures recommmended by the Court, it is anticipated ihat the
croditor will volantarity comply with the requirements of the automaric stay and refund 1o the
Debtor any amounts scized after the dale of the petition, Once this happens, the Debtor will hove
funds with which to make his Chapter 13 plan payments and no need to further delay., On the
other hand, in the eveni the creditor does not comply, the deblor should bring an appropriate
molion to enforce the provisions of the mﬁcnmtic stay. ¥ such a motien 15 diligently prosecuted
by the debtor, it is anticipated that the Chapter 13 Trustee would not bring a motion 1o dismiss
fer the failure to make plan payments. A motion to defer Chapter 13 payments should rarely, if
ever, be made necessary as a result of post bankrupicy petition gamishment procecdings in
violation of the automatic stay. To put the matter difterently, the remedy for the violation of the
fulomatic stay should be a motion for sanctions pursuant tno 11 1U.5.C. § 362(h) and not a motion

lo defer making Chapter 13 plan payments.

C. RECOMMENDED FROCEDURES

This Court will summarize the preferred procedures to be followed in inslances such as

this:



1. The debtor and his counsel shall make sure that al! Scheduoles and Statements iiled
with the court are complete and accurate.  All creditors should be listed on the Schedules and in
the mailing matrix. (arnishment proceedings should be described with specificity in the answer
1o OQuestian No. 4b [n the Statement of Financial Affairs,

2. The debtar or his counsel shall make reasonable efforts to communicate with a
creditor, or credilor’s counsel, giving notice of the filing of a bankruptey petition. The
communication shall provide sufticient detail to put the eredilor on notice that it 15 in violation of
the sutomalic stay. Such detail would be the style of the bankruptey casc including the name of
the Courl, the name of the debtor, date of filing, case number as well as a description or copics of
the process which is in violation of the automatic stay.

3. The creditor, orits counsel, is under a duty to promptly investigate the debtar’s claim
and take all action necessary to release any gamishment which violates the aulomatic stay.
Counsel ler both the debter and ereditor shall cooperate in a spirit of professionalism expocled of
counsel in this Thistrict 1o insure that the avtomatic stay is not violated and thal inadvertent
violations are remedied promptly with a minimam of expense and delay. [t is expeeted that
ccungel for both parties will comanunicate with employers and personnel in the court which
igsued the offending process.”

4. Inthe event a creditor finds that it has inadveriently vinlated the automatic stay, it
shall take all necessary steps to reslore the debtor to the position he would have been in had the

muomatic stay been properly observed. For example, wages seized from 2 deblor alter the date

* While the Bankruptey Code does not require that a Suggestion of Bankruptey be filad
with the couit issumg gamishment process, it is a good practice and would be exccllent evidence
in the event a motion for sanctions wcre later filed,

g



the petition should be promptly restored without wailing for an order from the bankrupley courd.
The failure to timely correct an inadvertent violation of the automatic stay 1s a3 sanctionable az a
willtul violatiosn,

5. Debtors should not {ile mntions with the court to enforee the automatic stay unless they
have first made a reasonable atlempt to communicate with the creditor to resolve the matter.
Motions to cnforee the automatic stay should decument counsel’s efforts to resolve the matter
made prior (o the [iling of the moton. In the evert sanciions are swarded, lime reasonsbly spent
by debtor’s counsel on out of court efforts to resolve such matters will be considered to be
compensable.”

ORDERED, that chtor_’s Motion tor Release of Garnishment and Motion to Exlend Time
1o Begin Chapler 13 Payments are bolth DENIED,

ORIDERED, that the Diebtor shall do the following within 15 days of the date ol thus order:
{1) amend his Statement of Financial Affairs to property report the gamishiment procecding; (2)
serve copics of all amended schedules and peritions on all alfected entities and file a certification
to that effect (See FED. R Bangr, I, 1005(al): (3) file copies of all garnishment process directed

against the Debior’s wages which were 1 effect at any time after the date of the petition in this

* A Bankruptey Court in Ohio suggested that between one and one and one-half hours
would vsually be considercd reasonable. In re Roush, 88 B.R. 163, 145 (Bankr. 8.D. Ohio 1988);
see also In re Newell, 117 B.R. 323, 323 (Bankr. 8.D. Chio 1990) procedures such as this are not
nrandated by the Bankruptey Code, they are an economical and commaon sense means to deal
witll a common problon).

11}



case together with copies of the Debtor™s pay stubs for any period ending on or alier the date ol

thc petition in this case.

2L

William . Sawvyer
LUlmited Staies Bankruptey Judge

c: Charles M. Ingrum, Attomey for the Debtor
Curus C. Reding, Chapter 13 Lrustee
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